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PENINSULA TOWNSHIP   

ZONING BOARD OF APPEALS 

SPECIAL MEETING 

13235 Center Road 

                                                    Traverse City, MI  49686 
                October 26, 2017  
    Special Meeting 6:00 p.m. 

 

   
1. Call to Order   

Meeting called to order at 6:10 pm by Vida.  

  

2. Pledge   

The Zoning Board of Appeals recited the Pledge of Allegiance.  

  

3.   Roll Call   

Present:  Serocki, Soutar, Vida, McBride, and Cowall.      

Also, present Deeren, Meihn and Hayward.  

  

4.   Approval of Agenda   

Motion by Soutar/Cowell to approve agenda.  PASSED unanimously.  

  

5. Conflict of Interest   

None. 

 

6. Brief Citizen Comments – for items not the Agenda  

None.   

 

7.  Consent Agenda   

Any member of the Board, staff, or the public may ask that any item on the Consent Agenda be removed and 

placed elsewhere on the agenda for full discussion.   

  

Motion by Cowell/Soutar to approve consent agenda.  PASSED unanimously.    

   

8.    Scheduled Public Hearing 

  

       A.  Request No. 863, Zoning R-1C (Re-Hearing from Request No. 860) 

              Parcel No. 28-11-475-011-00 

       Applicant:  Ann Elizabeth Schofield Trust, 3163 Holiday Village Rd., Traverse City, MI  49686 

       Owner:  Ann Elizabeth Schofield Trust, 3163 Holiday Village Rd., Traverse City, MI  49686 

       Property Address:  860 Birchwood Ave., Traverse City, MI  49686 
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Request: 

628.49 cubic yards of fill be placed over 14,456.41 square feet of the lot (25.8% of the total lot area) that is 

below the defined flood elevation.  This amount of fill on the defined area results in an average fill depth of 

approximately 14 inches and elevates this area to 1 inch above the defined flood elevation.  Requesting 

approval to the standards of Section 7.4.7(5)(c). 

 

Vida:  Opened hearing for discussion. 

 

Vida:  Comments from council?   

 

Meihn:  None 

 

Doug Mansfield of Mansfield Land Use Consultants:  As stated, this is subject to ZBA approval and not a 

variance.  After hearing a few months ago, discussion has ensued and we have several updates.  Present are 

Robert Parker, the Schofield’s attorney and the Schofield’s.  This is the lot we are dealing with, Lot 11, of the 

subdivision that was platted in 1923, 860 Birchwood Avenue.  Exhibit map was displayed and explained 

about 85% of the lot is under the flood plain, which is the reason for seeking this request of 628.49 cubic 

yards of fill be placed over 14,456.41 square feet of the lot (25.8% of the total lot area) that is below the 

defined flood elevation.  This amount of fill on the defined area results in an average fill depth of 

approximately 14 inches and elevates this area to 1 inch above the defined flood elevation.  Requesting 

approval to the standards of Section 7.4.7(5) (c). 

 

 

This blue line from exhibit, shows grading limits.  We have gone back and listened to your comments from 

the last hearing.  We have looked at different construction methods, grading methods and got the amount 

of fill down about 30%.  We are only raising it to about 14 inches above the existing grade.  Throughout this 

process, we did hand auger drillings to see what the borings would show and after excavation, they were 

very well draining and mostly sand.  In the area of the former home site, it is about an inch to groundwater 

there.  Understand that the ground water has pooled after this most recent rain has gathered.  Again, as we 

look through, there are all well-draining sands in these areas.  Study from Otwell Mawby Geotechnical, 

engineers looked at the site and insist they saw nothing that would harm the flood plain, lot or bay.  The 

house is within the limits and you do see the house on the plans.  Showing the exhibit, the layout is here 

and the grade will be placed here so there will be immediacy to that, bringing it down to natural grade.  

This restricts the amount of fill to do.  We have revised our soil erosion permit from the county to reflect 

the same.  We have also taken this and created a plan for the Township Storm Water Ordinance.  We 

presented it and have not been successful, as the township staff rejected it.  This is the plan and does meet 

the township ordinance.   

 

Meihn:  The township staff rejected looking at it? 

 

Mansfield:  Yes. 

 



10/26/2017 ZBA 6:00 PM  

Mansfield:  Here is a clear exhibit of the site plan for the home.  It is in character with other homes in the 

area.  At this point, I will hand this over to Robert Parker for legal counsel.  

 

Robert Parker, Legal Counsel of Parker Harvey PLC 901 S. Garfield, Traverse City, MI 

Parker:  Thank you for deciding to rehear this matter.  After meeting in July, we reconvened and have put 

together further info that you received in a packet prior to this meeting.  Second is the site plan, within the 

confines of the lot and flood plain.  Fill estimates have been prepared and the calculations show a reduction 

of about one third of what was originally presented in July.  Storm Water Management Plan was presented.  

One of the frustrations had in July; the current ordinance did not present any criteria for which the request 

would be evaluated.  To bring this to you again, be reminded, this is not an application for a variance.   This 

is not a variance.  We just simply ask that this request be approved and now, with the aid of council, we  

have the standards to present.  This is really a practical difficulties analysis and is not relevant whether or 

not you approve this proposal.  Finally, there was expressed in July, by one or two Zoning Board of Appeals 

members that approving the filling of this flood plain would set a damaging precedent.  We FOIA’d the 

township records back to 2001, specifically looking for requests made to the township per section, 

7.4.7(5)(c) and we discovered that there had been 13 applications made to the township and of those 9, 

they were pure fill requests.  4 were mixed applications and one was to fill a side yard setback.  Of the 9, all 

of them were granted.  The 4 mixed were denied.  The precedent has been that you approve it.  Of the 13 

total reviewed, you approved 70% of those.  If there is a precedent, there has been one set approving 

these.  With this supplemented material and clarity provided by council, our expectation is that this request 

be approved this evening. 

 

Mansfield:  Standards by which this should be approved or disapproved are as follows: 

#1 – This will provide the smallest amount of disruption.  However, please note it requires that we only 

open the ground necessary and close it as soon as possible.  We have worked this out and the ground will 

be exposed and disrupted for approximately 6 weeks.   

#2 – Temporary ground cover, such as mulch and straw will be placed as necessary, which is a condition of 

the soil erosion permit and has been a condition of it.  This is covered. 

#3 – Silting basins and storm drains.  First of all, we are incorporating storm water basins that are of 

commercial use.  Road drainage, driveway and house drainage will be picked up through this system and 

cool before it enters the bay.  Otherwise, it will be caught in a French drain and goes down into the soil.  Silt 

fence will be used.  All of this is mandated and stated in the Storm Drainage Permit. 

#4 - Mawby has been part of this project and will be certifying the fill in 12’ lifts or courses.  These will be 

tested and ensure this is done and certified for the building code office.  Those tests will be available and 

that fill will be stabilized with 4” of topsoil, seeded and mulched. 

 

To my knowledge, there are no other standards that need to be met.  We believe we have met those to the 

highest order of this county.  We look forward to any questions and or concerns you may have. 

 

Meihn:  May I have a copy of the Storm Water Plan? 

 

Mansfield:  Yes and was given one. 

 



10/26/2017 ZBA 6:00 PM  

Vida:  Any of the previously approved, were they with regard to a residence? 

 

Parker:  Most were for residential.  They date back to 2001.  The most recent one was 2013 and some are a 

couple inches.  One where the applicant asked for a 15’ height.  This body approved 4’ elevation.  This is for 

14”.  They range all over the place and most all are in the residential setting. 

 

Vida:  How does this part of the zoning law apply? 

 

Parker:  Flood plain will no longer exist.   

 

Meihn:  Can you explain to the board the size of the land area that you were just speaking of?   

 

Parker:  2001 3,000 square feet.  8/8/2001.  Questions came back in October and it was approved for 4’ of 

fill and 3,000 square feet.   

 

Vida:  Any questions or comments?   Board?  Any on behalf of the applicants’ request?  None?  Any in 

opposition to the request? 

 

Christine Maxbauer of 503 W. State St., Traverse City, speaking on behalf of Maribel LaLonde residing at 

842 Birchwood, Traverse City 

Maxbauer:  I am a friend of Maribel’s and lived at 834 Birchwood.  My in-laws owned 860 Birch from 1967 

until now.  I have a unique knowledge of property and was there for 35 years almost twice a week.  I have a 

letter here from Mrs. LaLonde.  She does not want to be a bad neighbor and wants to work with her 

neighbors.  She has been told that the 922’ of cubic yards of fill has been what she notes.  She is not aware 

that amount has been reduced.  Since 860 Birchwood has been removed, she has experienced flooding in 

the lower level as she has never experienced before.  I have a photo, which is showing a pond that is 

seeping into her lower level from the north.  I have pictures of the flooring with water and it being the 

northernmost part of her home.  Bill for clean-up of $5,000.00 is in my possession. Removal of trim where 

water is seeping in is in the process.  At 834, my old home, my husband wanted to build a concreted wall 

around it.  We were told we needed a drain from road to the bay.  After it was sold, the next party was 

allowed to have that drain to be filled.  If you dig down, that drain still exists.  That caused the water runoff 

that used to go to the bay and it went to Maribel’s property.  She is deeply concerned that with the way 

this has been presented to her so far, she is deeply concerned her property is going to be a channel for 

water, from both sides, to come to her property.  I encouraged her to talk to Doug about perhaps an 

agreeable solution to at least alleviate her concern.  Be it a drain, with rocks between property, I am not an 

expert.  All I know is it runs downhill.  Gordon and I walked many hours over the drainage issues around 

Duck Point Subdivision.  I do have it on video.  I have letters asking you not to grant this until she has had 

the opportunity that she is not going to have any more flooding than is already happening.  This is seeping 

onto her property. 

 

Vida:  When were pictures taken? 
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Maxbauer:  Yesterday.  I spent all afternoon vacuuming up water, removing baseboard.  Exhibit shown for 

public.  Question is that she is concerned how often this will continue. 

 

Meihn:  Is this an indication of a result of work that has been done or is this what is naturally happens with 

this property and the concern is if the building is permitted and with the sloping as it is, will this increase 

this problem? 

 

Maxbauer:  This happened after the house was removed.  She does not feel that this expense out to be 

hers.  She thinks people ought to be holding their own water on their own property. 

 

Soutar:  Where is her property here?  South side of this proposed building site? 

 

Maxbauer:  House is here.  Other house used to be here.  She does not want to be a nasty neighbor.  She 

just wants to be sure it is fixed before approved. 

 

Vida:  Any other public comments? 

 

Monnie Peters of 1425 Neahtawantah Rd., Traverse City 

Peters:  I know you have had other applicants come before you to fill in pieces of flood plain to do houses 

and the board in the past has granted it.  To me, this seems like a different and larger case of where there 

was a house and now we have heard the house has gone away and is causing issues that did not exist 

before.  Allowing a flood plain to be filled, where there is a house and our ordinance states that the house 

has been removed, we open up to anyone with lakefront property and we have many houses along that are 

all along the edge of the bay.  Will others then want to fill something in so that I can enlarge a house, build 

a house on properties that at this point are not buildable?  I think there is a precedent problem.  I think that 

is number one.  I think we know we cannot allow everyone to go out and fill the bay to build houses and 

create new lots.  If they had come in and put the house back, new house in, I don’t think I feel that would 

be a problem.  We want a house not against the road, move it downward and have a lot of this lot covered 

and this meets soil erosion for the 25-year event, but I don’t think we are in 25-year issues now.  We 

cannot rely on the soil erosion permit to protect us beyond 25 years.   

 

They were talking last night about soil erosion and with all the permitting, they realized they could no 

longer realize 25-year events and have to start to look at 100-year events.  We, as a township, can’t allow 

big expanses.   

 

Deeren:  Why can’t Maribelle not be here tonight? 

 

Maxbauer:  Shows pic of Maribel and her son, who is severely, handicapped who requires 24-hour 

attention.  She is not able to get appropriate, qualified help to sit with him.  I am here in her place. 

 

Vida:  Further questions? 
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Mansfield:   We have been working on this since April and I know the Schofield’s have been in contact with 

their neighbors.  This is an existing situation and there is an existing channel created between the two 

neighbors maybe 30-40 years ago.  What they have done is there is an excavation on the property line that 

goes down to the ground water.  There is a retaining wall next door.  I will go to look at this so you can view 

this.   

 

Meihn:  Studies can be shown with the natural drainage then and now.   

 

Mansfield:  My suspicion is that there is a road that comes across here and the water is coming down her 

driveway.   

 

Maxbauer:  The retaining wall is on the adjacent property and it is closer to the property.   

  

Meihn:  Where does the storm water work?   

 

Mansfield:  We are proposing here that all our water will sheet away from the house.  It is sandy soil, 

should go away from her.  Slow release pipe to go through that.  French drains off the sides of the house 

here.   

 

Meihn:  French drains?  You are saying the drive and slope will take the water away from the house.  

Whatever will come off the road and any other adjoining land.   

 

Mansfield:  There will be left a berm.   I can take away that berm and open up this entire side.  This is taking 

fill off, which won’t hurt us at all and open up more of a channel there.  Right now the channel is narrow 

and by design, on their lot.  This will allow the water to naturally move here.  I do know that there are a lot 

of elements coming from this way.  Our borings were done in August.  When we did our borings, where 

that house used to be the water was 1” below soil.  She is only 2” above that.  I say that with the licensure 

of my firm. 

 

Ann Schofield of 3163 Holiday Village Rd., Traverse City 

I have to say this is a surprise.  I have been open and we’ve talked to all of our neighbors.  We are at the lot 

often and walking around it.  Obviously, we want to be good neighbors.  I feel terrible for the situation right 

now.  We would make sure what is done on our lot would never affect her or her home in any way.   I have 

to say I am completely surprised.  That whole thing is completely dry 90% of the time. 

 

Vida:  We have to have every application stand on its own merits.  Per the 13 requests, 9 approved and 4 

not approved, these might play a factor in our decision.   

 

Meihn:  Thanking the builder and legal counsel.  In terms of addressing, the issues posed to you.  There are 

3 main considerations I have. 

#1 - I think this board needs to look at the storm water proposal. 
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#2 - I can provide the board in the next few days to look at some GPS photos over the last 10-15 years of 

the area.  Not disputing at all there is an increased problem.  I think it would be helpful for the builders or 

engineers. 

#3 – Review of the others approved. 

  

In addition, section 2.1 has to be looked at.  You are making decisions to protect the welfare of members of 

the township.  These are 3 crucial issues in the overall process and not wanting to inhibit someone from 

building like they are requesting.  We see more of this, and the more development increases, the more 

problems occur.  Streets and roof material concentrate water.  Usually ground does not.  My suggestion to 

this board is that, this has been very beneficial and I think you have enough to make a ruling.  However, not 

today.  November 8 would give us the opportunity to permit it, do some remedial action to assure 

Maxbauer is protected.  Remedial measures need to be taken.  There are a number of different 

alternatives.  I think there is other information that needs to take place at this time. 

 

Vida:  Points well taken.  

 

Cowall: Desperation? 

 

Meihn:  The fact that there are 9 other homeowners asking for similar treatment and this board and 

Township has approved those 100%.  To deny this owners request, for very similar, to what 9 have done 

before.  If there is denial without legitimate reason, you open yourself up to disparaging treatment and 

long term and far and reaching consequences.  You need to review those 9 before making your decision.  

You need to make the determination of what these other boards have done. 

 

Cowall:  Long term and far reaching consequences? 

 

Meihn:  All boards will do it differently.  In writing with explanations so that you give guidance to your 

predecessors in these instances.  Those things are duplicable here.  You may find of the 9, some can be 

disregarded due to non-similarities.  A meeting/workshop should take place regarding this and researching 

those previously presented to the Township. 

 

Vida:  Open or closed now to the public? 

 

Meihn:  Open to the public. 

 

Written decision on November 8th for the due process element.   

 

Soutar:  I appreciate your comments and it seems we are in a different area here.  My point here is that any 

decision we make these regard global warming, different era and our decision will be different than what 

they are and have been prior.  I appreciate the applicant’s work presenting to us and the ability to prevent 

erosion from the property to the south.  That is all they can do.  I think we can actually make a decision 

placed upon us today.   
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Meihn:  I like your approach if the board’s decision is to approve it, but if it is to not approve it and not look 

at the 9 previously approved, you open yourself up to horrible possibilities.  You make a point, but I am 

always of the opinion that 7-10-14 days is not a long time to look at and cover your basses.  Putting your 

thoughts in writing. 

 

Soutar:  I will defer on this position.   

 

Vida:  I agree with counsel.  Whether we approve it or not, every piece of information is pertinent.  I 

recommend we adjourn to another date for determination.  

 

Meihn:  For a meeting, I prefer November 9th for our regularly scheduled meeting. 

 

Motion by Soutar/Vida to table decision to regular scheduled 11/9 meeting.  PASSED unanimously.  

 

Motion by Soutar/Cowall to adjourn.  PASSED unanimously. 

 

SPECIAL MEETING 

Request No. 863, Zoning R-1C (Re-Hearing from Request No. 860) 

              Parcel No. 28-11-475-011-00 

       Applicant:  Ann Elizabeth Schofield Trust, 3163 Holiday Village Rd., Traverse City, MI  49686 

       Owner:  Ann Elizabeth Schofield Trust, 3163 Holiday Village Rd., Traverse City, MI  49686 

       Property Address:  860 Birchwood Ave., Traverse City, MI  49686 

 

 Public Comments: 

 

Monnie Peters of 1425 Neahtawantah Rd., Traverse City 

Peters:  I am thinking from the Planning Commission and Zoning Ordinance.  I seriously worry about the 

shoreline.  Not so much from a little problem on a lot with a flood plain, but from shoreline in general and I 

am just sort of pondering do we, but maybe we do want you to weigh in and think about this issue as you 

go forward.  I think the point about seeing a significant change in storm surges, water events and we really 

need to protect our shoreline.  I think that is vitally important.  I worry about going forward and not having 

a really good reason if you give this applicant a go-ahead so that you might, indeed, create a precedent.  

We have so many problematic lots, non-conforming areas along our 42 miles of shoreline.  I think Zoning 

Board of Appeals needs to help the Planning Commission and help look at allowing fill.  We know we can’t 

allow it with seawalls and building more stuff to allow houses to go out, but are we doing the same thing on 

the flood plain by allowing something to go really far out.  I do not know the answer to it and I am in a 

quandary about it.  Maybe seeing more of the info on the cases for review.   

 

Vida:  Point well taken.  This is not easy.  I think they are proceeding in the best way possible.   

 

Peters:  If it is not described well as you would grant this, then I think I worry about it opening it up to other 

people coming before you. 
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Board Comments 

 

Cowall:  Not illustrative that whatever decision comes out of this board, everyone lives with this forever.  

Particularly granting a variance, cracks are left behind and people will try to drive trucks through them.  I 

hope this is a reminder to the board when something sounds nice or it does not seem like a big deal and 

they are digging things up from 16 years ago to point out what the board is able to do.  The power of that is 

awesome and causes awe, not that it is a lot of fun.  There is a tremendous amount of power in the 

decisions that come from this board. 

 

Vida:  Well said. 

 

Soutar:   I think our lawyer has done an amazing job this session and therefore let them have what they can 

have.  We also need to bring in all that we know of this area.  Next time is the time to do that.   

 

Vida:  Any more comments? 

 

Meihn:  Due process, global warming, precedent, this is a very difficult road to walk through.  The answer is 

not as difficult in terms of is global warming happening or not, but the answer is in yours hands and it 

should be in your ordinance and we can discuss at some point in time, where that problem is.  To get the 

consistency served and to take all this together to find that perfect line that complies with federal and state 

due process and the old adage is an age old argument.  How do you control development?  Those who are 

in want to keep those who are not already in, out.  You are, unfortunately, not guided very well by your 

ordinance.  The benchmarks of your ordinance should spell things out accordingly.  At some point in time, I 

would like to talk with you about what should be done to your Zoning Board of Appeals Ordinance to make 

sure things stand the test of time and make everyone feel differently. 

 

Serocki:  Can we get this packet to review and ask questions. 

 

Meihn:  My intent is to get you what you need, 1 Sewer Erosion Permit, 2 FOIA file, and 3 engineering goes 

out, looks at this and alleviate the concerns about runoff.  We will have all of that before the 9th so you can 

formulate your plan of action of what additional info you need to make the decision. 

 

Serocki:  Can someone research when this ordinance was changed last?  I want to know if these are based 

on the same or has the language changed?  We are working on the ordinance and the filling issue is 

something we are looking at. 

 

Meihn:  When you go before a court, the judge wants to know you have gone through the relevant factors 

to the issue.  To your ordinance, you do not have the factors and you make this up as you go.  This was 

great in the 1900’s, but too practical to make decisions at this time and it is dangerous trying to make it up 

as you go.  I was expecting Mr. Parker to pull it out and a judge will look at this and ask what the problem 

is.   

 

Deeren:  It is important we look at these 13 cases so we gain knowledge as we come back to this.   
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Meihn:  Let me give you an example of what concludes this.  We ended up winning a litigation against the 

Township because we were appropriate and tactical.  The problem brought to the attention that the fact 

that when you have amended ordinances that have ridiculous provisions in them, judges do not want to 

enforce them.  Legitimate owner wanting to build a home or divide property and they make innocent 

mistakes and court deems invalid and now the property cannot ever be built upon.  That is when you use 

the ludicrousness of an ordinance to ensure this works.  Your township land ordinance states if you violate 

it, you cannot build.  Where did something like this come from?  You must look down the road to stand the 

test of time. 

 

Soutar:  Workshop before 11/9 then? 

 

Meihn:  Yes 

 

Cowall:  Please give us options Christine? 

 

Deeren:  Sure. 

 

Motion by Soutar/Serocki to approve time for a workshop prior to 11/9.  PASSED unanimously. 

 

12. Adjournment   

Motion by Serocki/Cowell to adjourn at 7:38 PM.  PASSED unanimously.  

   

   

Peninsula Township has several portable hearing devices available for use during this meeting. If you 
would like to use one, please contact the Chairperson.    
   


