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Peninsula Township

Zoning Board of Appeals

May 16, 2023, 7:00 p.m.

Lola Jackson Recording Secretary
MINUTES

PENINSULA TOWNSHIP
REGULAR MEETING
ZONING BOARD OF APPEALS AGENDA
13235 Center Rd., Traverse City, Ml 49686
May 16, 2023
7:00 p.m.

Call to Order by Dolton at 7:00 p.m.

Pledge
Roll Call of Attendance Dloski, Elliott, Dolton, Wahl, Ammerman, Cram-Director of Planning and

Zoning, via zoom attorney Witte.
Approval of Agenda Dloski moved to approve the agenda with a second by Elliott.
Approved by consensus.

Conflict of Interest None

Brief Citizen Comments — for items not on the Agenda None

Business:
1. Public Hearing for Request No. 903, Zoning = R-1A- Rural and Hillside

Applicant: John C. Ansted Sr. Trust, 10215 Peninsula Drive, Traverse City, M| 49686
Owner: John C. Ansted Sr. Trust, 10215 Peninsula Drive, Traverse City, MI 49686
Property Address: Kroupa Road, Traverse City, M| 49686

1. Requesting a variance from Section 6.8 to construct a single-family residence with an attached garage
50 feet from the ordinary high-water mark, where 60 feet is required.

2. Requesting a variance from Section 6.8 to construct a single-family residence with an attached garage
15-feet from the rear property line, where 30-feet is required.

3. Requesting a variance from Section 7.4.7(A)(1) and (2) to construct a single-family residence with an
attached garage 6-feet from the edge of a delineated wetland, where 25-feet is required.

4. Requesting a variance from Section 7.4.7(A) (1) and (2) to construct a driveway through a wetland.

Parcel Code # 28-11-108-001-02

Cram: these variance requests came before the Zoning Board of Appeals on September 20, 2022. The
board requested additional information and tabled the discussion. The applicant has provided additional
information and is here tonight. Cram discussed the staff report and the purpose of setbacks.

Elliott: just to be clear EGLE issued the permit, but this work must be approved by the township.

Cram: yes, this is found on the EGLE permit under items G and V. The township zoning ordinance applies
here.

Dolton: requests the applicant to make his presentation.

John Ansted 10215 Peninsula Drive: before we purchased the property, we knew there were wetlands
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and we also knew there were uplands. In discussing this with the township, the 25- foot setback never
came up. The property sat for a long time because the upper east area was so wet. We planned and
decided to pursue it as we did not need a big house; we needed a small house for my son and his family.
The first thing we did was get delineation. Cram has the wrong date there, but | am not going to criticize
her because this is not that important. We purchased the property in October of 2020, and it was in
December or January we did the delineation. This was done by Chris Groble from Michigan State. After
the delineation, we felt we had adequate space to build a house and possibly build a garage. | know the
township limits are 35 feet in elevation so even if you had a walkout basement; you could go up 3
stories. The house footprint is 1,320 feet. Kroupa road is terribly abused and is torn up especially in
April, May, and June. There are two unnamed creeks and who knows what artesian wells we are going
to run into. That is why we are building to the west. This is the best way to avoid destroying the upland
portion of the property. There are hardwoods on the east side and if we took those out it would create
more exposure to erosion. We talked to Brent Wheat and of course we had professionals come in and
review the property and they concluded we were on the right track. Jesse Mitchell, who is a surveyor
and home advisor, will continue.

Jesse Mitchell 3356 Jackson Road, Kingsley: Cram did a great job in explaining the request and it was
probably good you tabled this application to give the applicant more time to get additional
documentation to you. | would like to backtrack to the timeline. Mr. Ansted purchased the property in
2020, with knowledge there were wetlands. He went through the process to obtain an EGLE permit.
When the permit was being applied for, EGLE notified the township, and presented the plan to the
township. The township is supposed to weigh in if they have any objections. This is all under state law.
There is a waiting period with the publication and no one in the township objected. EGLE, following
state and federal law issued a permit. Mr. Ansted was required to get a road commission permit for the
driveway, which was approved. He was also required to get a soil and erosion permit from the county,
which the county reviewed and issued a permit. What was not in the staff report was Mr. Ansted
applied for a storm water permit from the township showing the driveway, which was essentially on the
wetland boundary and the township approved that permit. There was never any mention of a setback.
What | think this setback was for, if you read the amendment, was for development. It talks about
planning boards and condominiums and open space. If you look at the published schedule for
regulations, the current township website has no mention of wetland setbacks.

| personally believe this was never intended to be applicable to single-family homes. That ordinance is
likely meant to apply to planning commission developments requested on behalf of the developer. In
the 90’s there were many townships that created a wetland setback for a single-family home for an
individual and this became common. The county civil erosion office also had a 25-foot setback on the
books. After several legal battles where this issue got to circuit and appellate courts, townships in the
county removed the setback from the ordinances. An attorney general’s report stated because of the
way wetlands vary from year-to-year and because of the hydrology of Northern Michigan and after
several different lawsuits the setbacks were removed. At the county soil erosion office now, there are
no 25-foot setbacks; this is now a suggestion. Similarly, | believe this ordinance is suggesting if you read
the amendment, the ordinance is contradicting itself on the setback in a wetland. It states you cannot
impact on or place something in a wetland without a permit. How could you place something in a
wetland and have a 25-foot setback? | believe this was for something else and should be clarified as to
whether this amendment applies to developments only or all land use permits. Typically, the zoning
board of appeals will clarify these things if they are poorly written. What happened is these permits
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have been issued by the township. The township has had ample opportunity to deny these permits
previously written, but now suddenly Mr. Ansted is being told he has a 25-foot setback on a single-
family dwelling for what is not legal or correct. The board should issue him the variance he has
requested on the setback on the wetlands while the township takes the time to correct the ordinance
and clarify if these supplemental development standards apply to all permits or are these just
suggestions for a planning commission. Four or five professionals have viewed the property and think
building the house on the upper portion of the property, which contains heavy soil, would be a
detriment to the area. There would be ongoing erosion issues. If you look at Kroupa Road, it is
constantly eroding. This road would need to be built back up and install something like a french drain to
get the ground water into the ground instead of on the surface. When you dig into an area with high
ground water, you create a creek. The water will flow on top of the ground and then onto the road. This
is very detrimental to the foundation of a house. If you are dealing with a road less stable the road
moves unlike a house, the road is destroyed by ground water and freezing and this happens every year.
Mr. Ansted has no problem installing this driveway so it can hold EMS vehicles. These driveways are
routinely installed so they can handle concrete trucks, which weigh more than a firetruck. The high-
water setback request from 60 down to 50-feet is a reasonable to construct a house and garage. Are
there any technical questions | can answer?

Dolton: you are raising an interesting question and a bit of a conundrum which it is within the zoning
board of appeals purview to interpret the ordinance. You are asking for a single-family home to be
excluded from the wetland requirement if | am understanding you correctly. We could do that, and it
would require this board to table the request because an opinion on the ordinance requires much
research on our part. We could not do this on the fly. An initial review of this certainly appears to me to
apply to residential property. The ordinance contains specific language that a single-family home cannot
be built in a wetland. If you want a different interpretation, we will do the appropriate research. We
could not evaluate your current application.

Mitchell: this is not what the applicant wants. He wants this to move forward, based on its merits.
Dloski: in your report dated March 14, 2023, | don’t read your conclusions to say the east portion of the
property is unbuildable because of high water; you just need to take certain precautions to build above
the water table. Am | correct?

Mitchell: every area on the earth is essentially buildable. If someone says it is not buildable, that is really
not reality. You may have to do special things to handle soil that does not have as much load bearing
capacity. If you test sand, you will get a load bearing capacity of 5,000 pounds per square foot. If you
test soil on the east side of the property it might be 1,000 pounds per square foot of load bearing. The
east side of the property is technically buildable, but it is not the best thing for the property.

Cram: in your report, in the second paragraph near the bottom, you note there are 2 seasonal streams
that were located. One of those streams is very evident from the site visit today and runs along Kroupa
Road and the second seasonal stream is located at the point where the wetlands drain into west bay.
Wouldn’t there be more potential for erosion, as was indicated in the Watershed Center’s letter, with
the bluff closer to the water and closer to the ordinary high water mark to cause an issue?

Mitchell: the way to avoid erosion is to have dry soil on top. The more separation you have from the
water table to your finished grade. If you look at the bank down there, you will see the bank does not
have much vegetation on it, but there is no erosion, where those trees are and because it is sand. There
the water is not moving the dirt. The second stream is just south about 30-40 feet of where the garage is
proposed. It would be the outlet of where the wetland drains out, which is one of the reasons EGLE
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preferred the sight line when it was furnished because it avoids contact with both of those streams.
Cram: | don’t know if EGLE preferred either location. EGLE issued a permit to build a driveway.

Mitchell: if you are familiar with the process EGLE looks at all of the alternatives and spends months
studying the property. They looked at the driveway alternatives and what would be in the public’s
interests. It would be good to have a conversation with Joshua about procedures and the health
department will tell you if EGLE issues a permit for a septic tank in a wetland, the health department will
100% pass the issue because EGLE overrides wetland jurisdiction.

Cram: it is very clear EGLE regulates the wetlands.

Dloski: to construct this proposed driveway and to stabilize it so you can get government equipment
and fire trucks, you are going to need to cut and fill.

Mitchell: essentially.

Dloski: so, where you are cutting, you would be cutting into the groundwater.

Mitchell: for a driveway you install a French drain until you can offload the water to an area with
filtration and you are going to have to do this for the entire length of this driveway.

Dloski: what if you used the higher property to the southeast?

Mitchell: you would want to install a French drain under the driveway.

Elliott: in talking about the ground water levels, it is your contention that the lower site is better ? It
does not specify where the water table is on the upper portion, it says 3.5 feet and on the lower portion
it says 3 feet; so you are saying that the difference is significant enough? As an engineer is this enough
to compel you to avoid building where the water table is higher?

Mitchell: If you look at the seasonal ground water, it is actually only 8 inches deep. What you are
looking at on the map is a mark where they intercepted a solid clay layer at 3.5 feet. This is not ground
water. The groundwater was discovered at 8 inches. It was basically all the way to the surface, which
shocked me. | figured it would perk up there. In the lower portion the groundwater is about 4 feet deep,
which is right where the sand is. There is not a big buildup of water.

Elliott: in regard to the second stream, there were not any flags on the beach level.

Mitchell: it is close to where the house was proposed, | think of it as a triangle. At the bottom of the
triangle is a dry seasonal stream. Many times, there is no water.

Elliott: there is a big fallen tree that must have come down during the last high water event several
years ago.

Mitchell: the second stream comes in between the proposed house and Kroupa Road

Ammerman: my question is where does the stream lie next to the proposed driveway?

Mitchell: about 50 feet.

Ammerman: if-you had to come up with a more compelling explanation from the last time this came
before the board, would you say the elevated building site suitability?

Mitchell: | would say it is the soil situation on the upper portion of the property with its heavier soils and
associated problems versus the bottom portion that is very sandy and you could elevate the foundation
to have sandy soil all around the house and garage you could install this driveway and pretty much keep
the trees on the property. If someone was forced to build a house on the top of the hill because they
were forced to, you are going to have to cut all the trees down to end up with a view property. | would
really lean on the soils reports. These show the ground water levels on the property. No one from the
township, after issuing these permits, has said anything about building and a storm water permit was
issued.

Cram: the storm water permit has expired and | would say it was issued in error.

Mitchell: that begs the question, why are we even here?
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Wahl: he needs 2 setbacks for the house and it comes down to whether there alternatives and the
alternative is building on the southeast corner that does not require any variances.

Elliott: how are you going to get the septic pumped up to the easement on the east?

Mitchell: the EGLE permit mandated to be installed as a two- inch directional line.

Dolton: so, where is the drain field?

Mitchell: the drain field is off-site to the east.

Cram: so, they are going to use the same easement.

Mitchell: if they build on the west side of the property the drain field has to go to the east side because
the property does not perk. You use an underground robot to drill a line to get over there.

Dolton: the proposed elevation is the lower elevation

Mitchell: no, the septic is actually at the higher elevation; there was nowhere else suitable on the
property for a drain field. No matter where you place this, you have to have a holding tank and then a
pump tank with a directional drilled sewer line to an off-site drain field. This would go under the
driveway and has to be 6 feet deep. You are not trenching this in, but drilling and this creates no impact.
Dolton: so, what was the value of the septic easement on the adjoining property?

Elliott: my understanding is the easement was done in 2011 and the parcel was created in 2012.
Dolton: the engineer report does help clarify our previous discussion about why the driveway can’t just
come from the lower portion of Kroupa Road which would reduce the area through the wetlands. The
presence of the streams makes this approach less desirable from Kroupa. The site Mr. Ansted proposed
cutting through the middle is a better choice.

Cram: the township ordinance does limit the removal of trees within 200 feet of the shoreline. You
could not just clear cut. You would need a permit, and this would state how many trees can be removed.
We would also look very closely at a structure being 200 from the shoreline as well. Issuance of a land
use permit will require a survey of all of the trees and only 30% would be allowed to be cut.

Dolton: Thank you for your presentation. Is there anyone who wishes to speak in favor of this
application? Hearing and seeing no one, is there anyone who wishes to speak against this application?

Susie Shipman 14735 Shipman Road: | am not in favor of granting variances of this nature generally, but
looking at the specifics of this case, | really appreciate the discussion you are having about alternatives.
Everything we have received from the resident feedback and everything we have written about in the
master plan process tells us the residents of this community are protective of wetlands and the
shoreline. There are reasons we need to protect these areas and not allow excessive incursions to take
place in those areas, not least of which is the ordinary high-water mark. The high water we had, and the
incredible hardening of our shoreline has further degraded the ability of our shorelines to withstand
future highe water events. This is the wrong way to go. We should be sticking to our guns. There is a
reason the ordinance was updated to include protection of wetlands. The Watershed Center references
this. This is not an ancient ordinance that needs correcting. Alternatives are the way to go. Protecting
our shoreline and vegetation is another item discussed in the master planning process. We have public
input on this which shows this is incredibly important to the residents. This would also apply to wetland
regulations that would not allow a clear cut for a view.

Dolton: if there is no further discussion, | will close the public meeting and bring it back to the board to
start deliberations. Each request is measured on its own merit and all 6 conditions must be met for a
variance to be approved.
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Wabhl: can we have more board discussion?
Dolton: yes, we can also have discussion before we vote on each of the 6 conditions. We will vote on all
of the 4 variance requests, and | think we should start with the wetland requests.
Wahl: if you have an EGLE permit, do you need to make an adjustment as in this case?
Dolton and Cram do not know and ask the applicant.
Mitchell: normally minor adjustments are made with an addendum by email. As long as they are minor
adjustments.
Dloski: quite frankly, | am against all 4 variances. The property is buildable without any variances on the
east side of the property with a small driveway. The idea here is to get as close as possible to the water.
This is not a reason to give a variance.
Ammerman: | am going to vote no to all 4 requests. As Ms. Shipman has stated, we need to protect the
wetlands. Wetlands are needed for water filtration and ground water recharge. | agree we start with
the wetland requests. | am not supportive of the traversing the wetlands with a road.
Wahl: | agree this is not the time to be discussing the merits of 7.4.7. The applicant has stated he wants
to seek approval of the variances as stated.
Elliott: | am opposed to all 4 and | am going to read from the applicant’s application Item A “Also it
would be more advantageous to avoid building immediately adjacent to the wetlands thereby avoiding
draining and changing the hydrology of the wetlands”. This was confusing to me as this was the reason
given for building lower rather than higher on the property. | perceive this giving a reason to not build
adjacent to the wetland. It is stated in Item C “we do not want to change the biology of the wetlands”.
We could avoid this if there was another alternative buildable site, which there is in this case.
Dolton: back in August 2022 the applicant was adamant the east corner of the property was
unbuildable; we wanted to give Mr. Ansted an opportunity to provide in some scientific manner
information that demonstrates the east portion of the property is unbuildable. The southeast corner of
the property has enough square footage to build the house he is requesting. It would be a heavy lift to
approve all 4 of these variance requests when there is an alternative requiring no variances. | need a
motion to begin deliberations on Variance Request 3.
Wabhl: | move the board consider variance request 3, which states (3. Requesting a variance from
Section 7.4.7(A)(1) and (2) to construct a single-family residence with an attached garage 6-feet from
the edge of a delineated wetland, where 25-feet is required with a second by Elliott.

Approved by consensus

Section 5.7.3 (1) BASIC CONDITIONS: The applicant must meet ALL of the following Basic Conditions.

A. That the need for the variance is due to unique circumstances or physical conditions, such as
narrowness, shallowness, shape, water or topography, of the property involved and that the practical
difficulty is not due to the applicant’s personal or economic hardship.

No: Elliott-the property is not unique to our peninsula shoreline. The applicant stated in Item A “Also it
would be more advantageous to avoid building immediately adjacent to the wetlands thereby avoiding
draining and changing the hydrology of the wetlands”.

No: Wahl-the difficulty here is the location as opposed to alternative buildable site on the southeast
side. | think part of this is personal and a beautiful view of the water is desired. | don’t believe there is
any undue hardship requiring the applicant building in the alternative location.
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No: Ammerman- the east side of the lot is buildable, and | do not consider the wetlands a unique
circumstance. Buying a plot of land with a preponderance of wetlands, there are requirements for
setbacks of the wetlands. Calling this a unique circumstance for the purpose of seeking relief from the
ordinances is illogical.

No: Dloski-my answer is going to be no for all of the reasons stated. The property can be developed for a
single-family residence without a variance, so none of these conditions apply.

No: Dolton- | concur with all the rational stated. There is a buildable site that does not require variance
approvals.

B. The need for the variance is not the result of actions of the property owner (self-created) or previous
property owners.

No: Wahl- there is no evidence the prior property owners have done anything to the site. It looks like
the previous property owner had a plan showing a buildable site on the east side of the property.

No: Elliott- this is a tricky one for me as he has taken no action other than requesting a variance.

Yes: Dolton-my interpretation of this basic condition is Mr. Ansted or previous property owners have not
altered the property. The need for the variance is not a result of his actions. The mere fact that he is
asking for a variance would establish a standard that would disqualify every variance request.

(Elliott changes her vote to Yes after hearing Dolton’s explanation)

Cram asks attorney if it is okay for Marilyn (Elliott) to change her vote after she heard what one of the
other ZBA members said. Witte replies this is fine as deliberations and discussions are still ongoing.
No: Ammerman- the variance request is the result of the property owner’s interest in changing the
setbacks that are required, which includes building a driveway through a wetland.

No: Dloski- for the reasons stated by Ashley (Wahl) and Will (Ammerman).

C. That strict compliance with area, setback, frontage, height, bulk, density or other dimension
requirement will unreasonably prevent the property owner from using the property for a permitted
purpose or will render conformity with those regulations unnecessarily burdensome. (Because a
property owner may incur additional costs in complying with this ordinance does not automatically
make compliance unnecessarily burdensome.)

No: Elliott- there was a building site identified in 2018.

No: Ammerman- building the improvements on the east side of the lot would not be unnecessarily
burdensome.

No: Dloski- the condition has not been met. As indicated before, the hydrology and geological survey
shows the property may be developed on the east side. There may be some additional expenses for
dewatering, but that is not unusual.

No: Dolton- there is a buildable site on the southeast corner. Strict compliance would not prevent the
owner from using the property for intended purposes.

No: Wahl- for reasons that have been stated.

D. That the variance will do substantial justice to the applicant as well as to other property owners in
the district, or whether a lesser relaxation than applied for would give substantial relief to the owner of
the property involved and be more consistent with justice to other property owners.
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No: Dolton- the variances will not bring substantial justice to other properties in the district.

No: Elliott- crossing a wetland will not do substantial justice for the applicant or other property owners.
No: Dloski- no for reasons already stated by John (Dolton) and Ashley (Wahl).

No: Wahl: for reasons already stated.

No: Ammerman- for reasons already stated.

E. That the variance will not cause adverse impacts on surrounding property, property values or the use
and enjoyment of property in the neighborhood.

No: Wahl- the same reason as noted for D. You are disrupting a wetland. There are homes in the area
and there is also Lake Michigan. This will have an adverse impact.

No: Dolton- there has not been a lot of science around this particular issue; so in regards to this
application there is not a way to know about the adverse impacts might be.

No: Ammerman-for the reasons already stated.

No: Elliott- for the reasons previously stated.

No: Dloski.

F. That the variance shall not permit the establishment within a district of any use which is not
permitted by right, or any use for which a conditional use or temporary use permit is required.

Yes: Elliott- the variance request is not changing how the property is zoned.

No: Ammerman- my vote is to be consistent with my previous votes. Encroaching on the wetlands is not
a permitted right.

Yes: Dloski- a single-family residence is a permitted use by right.

Yes: Wahl- this property is zoned R1A and is not changing the permitted use by right.

Yes: Dolton-this is a residential property. The residential use is not changing.

Conditions A through E failed. Condition F passed. In order for a variance to be granted all 6 of the
conditions must be met.

Wahl made a motion to deny request #3, which is the request for a variance from Section 7.4.7(A)(1)
and (2) to construct a single-family residence with an attached garage 6-feet from the edge of a
delineated wetland, where 25-feet is required with a second by Dloski.

Roll call vote: Yes-Elliott, Wahl, Dolton, Ammerman, and Dloski.

Request 3 is denied.

Wahl moved to evaluate request #4, which reads (4. Requesting a variance from Section 7.4.7(A) (1)
and (2) to construct a driveway through a wetland with a second by Elliott.
Approved by consensus.

Section 5.7.3 (1) BASIC CONDITIONS: The applicant must meet ALL of the following Basic Conditions.

A. That the need for the variance is due to unique circumstances or physical conditions, such as
narrowness, shallowness, shape, water or topography, of the property involved and that the practical
difficulty is not due to the applicant’s personal or economic hardship.
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No: Dolton- there is a viable building spot on the southeast corner of the property.

No: Dloski- the driveway would go through a wetland all the way to the lake. There is a viable building
location in the southeast corner

No: Ammerman.

No: Wahl- going through the wetlands is unnecessary because there is a buildable spot in another
location.

No: Elliott: for the reasons stated previously.

B. The need for the variance is not the result of actions of the property owner (self-created) or previous
property owners.

Yes: Dolton — for reasons stated under request #3.

Yes: Elliott — to be consistent with response to request #3.

No: Wahl- in this situation there is an alternative. The reason stated for needing this variance is because
of wanting to build a house in a certain place that requires a variance.

No: Ammerman- for reasons already stated.

No: Dloski- it is the applicant’s desire to be on the water and it is driving this entire variance request.

Ansted asks Dloski if he is a structural engineer or a hydrologist.

Dolton asked if Ansted wanted to address the board.

Ansted leaves the meeting at 8:20 p.m. stating “he will see you in civil court”
Cram continues.

C. That strict compliance with area, setback, frontage, height, bulk, density or other dimension
requirement will unreasonably prevent the property owner from using the property for a permitted
purpose or will render conformity with those regulations unnecessarily burdensome. (Because a
property owner may incur additional costs in complying with this ordinance does not automatically
make compliance unnecessarily burdensome.)

No: Dolton- there is a buildable site on the southeast corner. Strict compliance would not prevent the
owner from using the property for intended purposes.

No: Dloski- there is a building site on the property which would not require any variances.

No-Elliott- there was a building site identified in 2018.

No: Wahl-there is an alternative building site, and | would like to reiterate even the applicant’s
presenter, the engineer, indicated that is a location which is buildable. This is not unnecessarily
burdensome and there is an alternative on the southeast side of the property where a variance would
not be required.

No: Ammerman- for all of the four said stated reasons.

D. That the variance will do substantial justice to the applicant as well as to other property owners in
the district, or whether a lesser relaxation than applied for would give substantial relief to the owner of
the property involved and be more consistent with justice to other property owners.

No: Dloski- no for reasons already stated
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No: Dolton- this is not providing substantial justice to other property owners in the district.

No: Elliott- there is a sizeable disturbance to the wetlands and it will not do substantial justice to the
applicant or his neighbors.

No: Wahl: for reasons already stated.

No: Ammerman- for reasons already stated.

E. That the variance will not cause adverse impacts on surrounding property, property values or the use
and enjoyment of property in the neighborhood.

No: Wahl- | do not think this will have an adverse effect on property values, but there will be an impact
on vegetation and the land. This may create adverse effects on surrounding property and the
neighborhood especially because many of the neighbors have shore frontage.

No: Dloski- for reasons just stated by Wahl (Ashley).

No: Elliott- there is adverse impacts on the wetlands.

No:-Ammerman- for the reason stated by Wahl (Ashley).

No: Dolton- | cannot state for certain that the variances will not cause adverse impacts.

F. That the variance shall not permit the establishment within a district of any use which is not
permitted by right, or any use for which a conditional use or temporary use permit is required.

No: Ammerman- my vote is to be consistent with my previous votes. Encroaching on the wetlands is not
a permitted right.

Yes: Dloski- a house is a permitted use by right.

Yes: Elliott- the variance request is not changing how the property is zoned.

Yes: Dolton-this is a residential property. The residential use by right is not changing.

Yes: Wahl- this property is zoned R(1) and is not changing the permitted use by right.

Dloski made a motion to deny variance request #4 -Requesting a variance from Section 7.4.7(A) (1)
and (2) to construct a driveway through a wetland with a second by Elliott.

Roll call vote: Yes-Elliott, Wahl, Dolton, Ammerman, and Dloski.

Request 4 is denied.

Witte- each variance request must be considered, so precede with variance requests 1 and 2.
Elliott moved to evaluate request #1, which reads 1. Requesting a variance from Section 6.8 to

construct a single-family residence with an attached garage 50 feet from the ordinary high-water
mark, where 60 feet is required with a second by Ammerman. Approved by consensus

Section 5.7.3 (1) BASIC CONDITIONS: The applicant must meet ALL of the following Basic Conditions.
A. That the need for the variance is due to unique circumstances or physical conditions, such as

narrowness, shallowness, shape, water or topography, of the property involved and that the practical
difficulty is not due to the applicant’s personal or economic hardship.
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No: Dolton- there is a viable building spot on the southeast corner.

No: Dloski- for the same reasons articulated by John (Dolton).

No: Ammerman- for said reasons by me already.

No: Wahl- for reasons | have already stated for variance requests #3 and #4.
No: Elliott- not unique and with an alternative site.

B. The need for the variance is not the result of actions of the property owner (self-created) or previous
property owners.

Yes: Elliott.

No: Dloski- because the property owner wants to utilize the parcel in a way that does not need to be
used as there is a building site on the southeast portion. There was a building site identified in 2018.
No: Ammerman- for reasons already stated.

Yes: Dolton- there is no evidence the owner has modified the property.

No: Wahl- As | have already stated, | do believe this is the action of the property owner because there is
an alternative building site on the southeast corner as indicated by his engineer.

C. That strict compliance with area, setback, frontage, height, bulk, density or other dimension
requirement will unreasonably prevent the property owner from using the property for a permitted
purpose or will render conformity with those regulations unnecessarily burdensome. (Because a
property owner may incur additional costs in complying with this ordinance does not automatically
make compliance unnecessarily burdensome.)

No: Dloski- all the owner needs to do is pull a building permit from the township to build on the
property on a site already identified.

No: Ammerman- an easterly building location is not necessarily a burdensome decision.

No: Dolton: there is an alternative where compliance could be met.

No: Wahl-for the reasons already stated on the other 2 variance requests and for reasons just stated.
No: Elliott- there was an identified building site in 2018 before the purchase of the property.

D. That the variance will do substantial justice to the applicant as well as to other property owners in
the district, or whether a lesser relaxation than applied for would give substantial relief to the owner of
the property involved and be more consistent with justice to other property owners.

No: Wahl- | want to focus on the letter from TJ Andrews on behalf of the Watershed Center, which was
submitted to the board. She talks about the water’s edge setbacks and how setbacks are there for a
reason such as a building crumbing into the water and destabilizing vegetation. This is my focus for this
request and we have these setbacks for a reason, especially the ordinary high setbacks. This will be bad
for the community.

No: Dloski-for reasons already stated.

No: Ammerman- ordinary high water mark and wetland setbacks are extremely important for the
reasons already enumerated.

No: Elliott- in visiting the site and seeing the high water event that happened a few years ago, it was a
graphic illustration of why we have these setbacks.

No: Dolton- this will not do substantial justice to other property owners in the district.

11



Peninsula Township

Zoning Board of Appeals

May 16, 2023, 7:00 p.m.

Lola Jackson Recording Secretary
MINUTES

E. That the variance will not cause adverse impacts on surrounding property, property values or the use
and enjoyment of property in the neighborhood.

No-Elliott- this can cause adverse impacts because anything you do that close to the water impacts the
entire peninsula.

No: Dolton- | cannot comfortably state the variances would not cause adverse impacts.

No: Dloski- | cannot state this would not have an adverse impact and | have to state the owner is talking
about saving the wetlands, but he wants to be almost a quarter mile of road through the wetlands and
try to have it stabilized.

No: Ammerman- with the recent high water issues, this makes it a no.

No: Wahl- for all the reasons stated and also the attorney TJ Andrews on behalf of the Watershed
Center. The focus of the applicant was really the driveway and not the high water mark setback. There
was no documentation provided to us regarding the impact of the ordinary high or the vegetation.
Without this information, | cannot vote yes on this.

F. That the variance shall not permit the establishment within a district of any use which is not
permitted by right, or any use for which a conditional use or temporary use permit is required.

Yes: Dolton- to build a home and garage is a use by right.
Yes: Wahl- this is not changing the permitted use by right.
Yes: Elliott- the residence is a use by right.

Yes: Ammerman- | do see the reasoning.

Yes: Dloski- this is a permitted use by right.

Yes: Wahl- this is not changing the permitted use by right.

Elliott made a motion to deny variance request #1 ( 1. Requesting a variance from Section 6.8 to
construct a single-family residence with an attached garage 50 feet from the ordinary high-water
mark, where 60 feet is required with a second by Dloski.

Roll call vote: Yes-Elliott, Wahl, Dolton, Ammerman, and Dloski.

Request Number #1 is denied.

Elliott moved to evaluate request #2, which reads (2. Requesting a variance from Section 6.8 to
construct a single-family residence with an attached garage 15-feet from the rear property line, where
30-feet is required with a second by Ammerman. Approved by consensus

A. That the need for the variance is due to unique circumstances or physical conditions, such as
narrowness, shallowness, shape, water or topography, of the property involved and that the practical
difficulty is not due to the applicant’s personal or economic hardship.

No: Elliott- this is not a unique circumstance and there is a building site identified elsewhere on the
property.

No: Dolton- there is a building site on the property which would not require any variances.

No: Ammerman- | just want to point out that the request from the last ZBA hearing was to bring forth a
more compelling case and it is worth noting that the applicant’s consultant outlined building near the
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water would maintain the site in a more natural state. It is worth underlining the supposition the land
would be clear cut if an easterly site was used. Trees 200 feet from the shoreline would not be allowed
to be cut wholesale and | think we all agree traversing a wetland with a driveway is antithetical. The
purpose of this second meeting was to provide more evidence and | did not hear anything in the way of
a more compelling case in this hearing.

No: Dloski- for all reasons previously stated

No: Wahl- for reasons | stated regarding variance request #1.

B. The need for the variance is not the result of actions of the property owner (self-created) or previous
property owners.

No: Wahl- for the same reason | voted no for the last two variances.

Yes: Dolton- there is no evidence of the owner or previous property owners having taken any actions.
No: Dloski- the owner is ignoring an existing site to move to the water. To me this is self-created.

No: Ammerman- for reasons already stated.

Yes: Elliott-I agree with John (Dolton).

C. That strict compliance with area, setback, frontage, height, bulk, density or other dimension
requirement will unreasonably prevent the property owner from using the property for a permitted
purpose or will render conformity with those regulations unnecessarily burdensome. (Because a
property owner may incur additional costs in complying with this ordinance does not automatically
make compliance unnecessarily burdensome.)

No: Dolton- there is an alternative building site identified by the engineer.

No: Dloski- there is an alternative that is not cost prohibitive otherwise the engineer would have pointed
that out in his March 13, 2023 report. Mitchell said there would need to be a significant amount of fill
needed but he did not say it was impossible from an engineering perspective or even from an economic
standpoint. If it was economic this is not something we could consider anyway. | think we can rely on
the engineer’s report to conclusively feel comfortable there is another building site.

No: Wahl- when a report was sent to the health department, it looks like there was an actual plan for a
home on the southeast corner.

No: Elliott- for the reasons already stated.

No: Ammerman- for the reasons already stated.

_D. That the variance will do substantial justice to the applicant as well as to other property owners in
the district, or whether a lesser relaxation than applied for would give substantial relief to the owner of
the property involved and be more consistent with justice to other property owners.

No: Ammerman-it is unclear to me the requested variance would not have adverse effects on the
adjacent property owners.

No: Elliott.

No: Dloski- this would need to be done right and there is no indication anyone knows what would
happen to adjacent property owners.

No: Wahl- the request is from 30 to 15 feet for the rear side setback. In order to put in the garage, you
would need to cross the wetland.
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No: Dolton- to have all 3 parts-the house, garage, and driveway, could cause adverse impacts to other
property owners.

E. That the variance will not cause adverse impacts on surrounding property, property values or the use
and enjoyment of property in the neighborhood.

No: Dloski- for reasons previously stated.

No: Elliott- for reasons previously stated.

No: Dolton- for the same reasons | stated under requirement D.
No: Wahl- for reasons | gave under requirement D.

No: Ammerman- for the reasons aforementioned.

F. That the variance shall not permit the establishment within a district of any use which is not
permitted by right, or any use for which a conditional use or temporary use permit is required.

Yes: Dolton.

Yes: Ammerman-for reasons already stated.
Yes: Dloski- for reasons already stated.

Yes: Elliott- the resident is a use by right.
Yes: Wahl- for reasons already stated

Elliott moved to deny request #2, which reads (2. Requesting a variance from Section 6.8 to construct a
single-family residence with an attached garage 15-feet from the rear property line, where 30-feet is
required with a second by Wahl.

Roll call vote: Yes-Elliott, Wahl, Dolton, Ammerman, and Dloski.

Request Number #2 is denied.

. Approval of Minutes from April 19, 2023 Regular Meeting Dloski moved do approve the minutes with

a second by Elliott.
Roll call vote Dloski, Ammerman, Dolton, Wahl, Elliott.

. Citizen Comments Susie Shipman thanks Cram and the board for taking on this work on behalf of the

community and enduring the process.

Board Comments

Elliott: | am not an engineer, nor a hydrologist, although | am the daughter of a hydrologist and a Latin
scholar mother. | learned from him several things about water and how it works. It does not matter if
you’re 4, it does not matter if you are 50, water has certain properties and there are natural laws. You
do not need to be an engineer to look at something and understand how water is going to work. | am
not saying | took umbrage with the statements you are not an engineer or a hydrologist; my job here is
as a ZBA board member. | think we are all imminently qualified, sanctioned if you will by my deceased
hydrologist, engineer to make these determinations.
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Wahl: | agree. You cannot come before the board stating you want to have the least impact on a wetland

when you are going to put an extensive driveway through them. Those two ideas seem conflicting to
me. As an attorney | have seen a lot of conflicting expert reports.

Dolton: | think the applicant made a strong effort to answer the questions we raised at the last meeting.

He provided a soils and structures report, which supported his desired perspective, but it did not
support the fact the southeast corner was unbuildable.

Adjournment Dloski moved to adjourn the meeting with a second by Elliott.

Approved by consensus.




